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Chapter 7 Overview
1. How does the Copyright Act of 1976 operate? (pages 254-258)
a. The threshold for protection: Copyright is a form of protection provided by the laws of the United States to the authors of original and creative works of authorship fixed in a tangible medium of expression
b. This protection extends to the following categories from the Copyright Act, if the works are original, creative and fixed in a tangible medium of expression: 
i. literary works

ii. musical works, including any accompanying words 

iii. dramatic works, including any accompanying music 

iv. pantomimes and choreographic works 

v. pictorial, graphic, and sculptural works 

vi. motion pictures and other audiovisual works 

vii. sound recordings 

viii. architectural works 
2. What may be protected by copyright? (pages 258-264)
a. Note that original expressions means “original to the author”

i. If a created work is exactly like another preexisting work by sheer coincidence, both works are protected and there is not a copyright violation from the second work

ii. Random, exact duplicate works are rare and difficult to prove

1. In that regard consider the George Harrison lawsuit regarding infringement, viewable at benedict.com

b. The creative requirement has a low threshold and is satisfied by any creative spark no matter how crude
c. Using the above categories, are the following expressions protected by copyright law?

i. Email messages

ii. Sales brochures

iii. Advertising text
iv. Instruction manuals

v. Songs

vi. Letters

vii. Photographs

viii. Architectural drawings

ix. Paintings

x. Web-site designs

xi. Computer software

xii. Dolls
xiii. Greeting cards

xiv. Tire tread design

xv. Jewelry

xvi. Pantomimes

xvii. Blueprints

xviii. Wallpaper

xix. Neckties

xx. Board games

xxi. Carpeting

xxii. Maps

d. For items not protected, see http://www.copyright.gov/circs/circ01.pdf
e. Regarding “original” expression, what was the issue and resolution in Feist Publications, Inc. v. Rural telephone Service?
f. How are databases protected in the US?  The European community?

i. In the US, note the difference between protection for data selection or arrangement, if original and creative, versus protection for the underlying data

ii. In the EU, note the 15-year protection against unauthorized data extraction from the database

1. In the EU, note the exceptions for insubstantial extraction and the requirement of a fair license for data not available elsewhere

2. The EU rights are available to non-EU nationals if the home country protects databases to the same extent as the EU (which the US currently does not satisfy)
g. Example Data Problems

i. CoolEdge – hypothetical regarding website links for health and protection against copying, page 263
ii. Van Gogh website, page 264

1. The address for the van Gogh website is http://www.vggallery.com/
2. Are the van Gogh pictures protected by copyright law (van Gogh died in 1890)?  What is protected?

h. Fantasy leagues are big business, spreading into areas outside sports (See, e.g., Abrams, Jonathan, “Other fantasy leagues: People are playing to broader interests, like Congress and fashion.” Los Angeles Times, 15 July 2007.)  Could professional sports leagues sue fantasy league operators for copyright infringement regarding the statistic databases utilized by the fantasy leagues?
i. See C.B.C. Distribution and Marketing, Inc., v. Major League Baseball Advanced Media, 505 F.3d 818 (8th Cir. 2007) for a discussion of the First Amendment and the right of publicity regarding players names and statistics
3. Copyright Protection of Product Designs (pages 264-269)
a. Note the difference between trademark protection, patent protection, and copyright protection for designs

b. Brandir International v. Cascade Pacific Lumber

i. Regarding the sine wave bike racks, the court used a test, “[was] the designer’s artistic judgment exercised independently of functional influences” -a test for conceptual separability
ii. Legislative proposals for greater design protection have currently stalled, except for protection for ship hull designs

c. Is the CoolEdge design for the Optimizer protected under copyright law?
d. For architecture and sculptural works, explain the Devil's Advocate cases viewable at benedict.com
i. Note that architectural works are only protected against the construction of buildings that copy the protected architectural works

4. Rights provided by copyright (pages 269-277)
a. The Copyright Act basic rights, Section 106, include:

i. Right to copy (reproduce) - This right is violated if the copying is material and substantial, even if only a part of the original

ii. Prepare derivative works - Infringement based on substantial similarity

iii. Distribute copies

iv. Public performance 
v. Public display
1. Note the difference between public and private displays and performances (e.g., a substantial number of people outside a normal family circle)

vi. Digital transmission
1. Note the difference between copyright for a song composition versus the sound recording and license rights societies
5. Fair use and other exceptions to copyright protection (page 278-285)
a. Explain the fair use doctrine, using the four factors set out by Section 107, Copyright Act:
i. the purpose and character of the use, including whether such use is of commercial nature or is for nonprofit educational purposes;

ii. the nature of the copyrighted work;

iii. amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 

iv. the effect of the use upon the potential market for or value of the copyrighted work. 

b. Traditional fair uses include criticism, commentary, news reporting, teaching and scholarship
c. Analyze fair use cases, including  parody and free speech under the First Amendment
i. Explain UMG Recordings v. MP3.com, page 280, and Kelly v. Arriba Soft Corporation, page 281
d. Apply fair use principles to 2LiveCrew v. Roy Orbison and the Leslie Neilsen "Naked Gun" poster case (both viewable at benedict.com)
e. What will the court do in the Google Library Project dispute?

f. Other exceptions include the first sale doctrine and public domain materials
6. Copyright ownership (pages 285-292)
a. Generally, the person who creates a work owns the copyright, with the exception under Copyright Act Section 101, “work made for hire”:

i. a work prepared by an employee within the scope of his or her employment; or

ii. a work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire. 

b. How were the rules of work made for hire applied in Community for Creative Non-violence v. Reid?
c. How do the rules summarized in Exhibit 7.2 apply to various disputes?
d. Who owns the copyright to ASU’s “Red”?  Does it matter if ASU supplied the ideas involved?

e. How are the moral rights involved, e.g., the rights to integrity and attribution?
f. Compare copyright law to the common law right to publicity, as in the Saderup case
7. How to Obtain Copyright Protection (pages 292-299)
a. Note the rules regarding registration, as summarized in Exhibit 7.3

b. Regarding damages, see UMG Recordings, page 294
c. Note the duration of copyright protection.  See “WHEN U.S. WORKS PASS INTO THE PUBLIC DOMAIN”
8. Infringement and Remedies (pages 299-306)

a. The substantial similarity standard and Exhibit 7.4, page 301

i. Apply the above to the case involving George Harrison, viewable at benedict.com

b. Remedies under the No Electronic Theft Act include civil and criminal penalties

c. See, e.g., the following:
“In a crucial legal victory for record labels and other copyright owners, a federal jury yesterday found a Minnesota woman liable for copyright infringement for sharing music online and imposed a penalty of $222,000 in damages.  
The verdict against Jammie Thomas of Brainerd, Minn., brought an end to the first jury trial in the music industry’s protracted effort to rein in piracy with lawsuits against individual computer users. Since 2003, record labels have brought legal action against about 30,000 people, accusing them of trafficking in copyrighted songs.
Many of the people sued in such cases settle out of court for, on average, about $4,000, according to the industry’s trade association. Ms. Thomas chose to face trial instead, saying that she did not share files on the Kazaa network as the labels contended. She and her lawyer declined to comment after leaving the courthouse.”  (Leeds, Jeff, “Labels Win Suit Against Song Sharer.” New York Times, 5 October 2007.[image: image1.png]
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