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Chapter 9 Overview
Copyright and the Internet

1. Introduction (pages 355-357)
2. Legal Responsibility for the Wrongful Conduct of Others (pages 357-361)

a. See Exhibit 9.1, page 360.
b. Using the concepts from Exhibit 9.1, analyze the following code section:
c. Tenn. Code Ann. § 37-10-101 (2007) - Recovery for injury or damage by juvenile
Any . . . town, village, school district . . . or any person . . . shall be entitled to recover damages . . . in an amount not to exceed ten thousand dollars ($10,000) . . . from the parents or guardian of the person of any minor under eighteen (18) years of age, living with the parents or guardian of the person, who maliciously or willfully causes personal injury to such person or destroys property . . ..
3. The Controversies over Video Recording Devices (pages 361-365)

a. Sony Corporation of America v. Universal City Studios (1984), page 361
i. Betamax does not have contributory or vicarious copyright liability as the video recorder is capable of substantial noninfringing uses.
1. The only noninfringing use presented by the Supreme Court is time-shifting.
a. Time shifting was analyzed and allowed under the fair use copyright exception

2. Personal home libraries, e.g., were not analyzed and would be difficult to justify as fair use.
b. Digital video recorders have been the subject of debate and litigation

i. For example, SonicBlue’s Replay TV 4000 would probably have been in violation of copyright laws regarding:

1. its ability to skip commercials, and
2. the ability to send recorded programs to other Replay TV users.
c. Is space-shifting legal under copyright laws?  (E.g., shifting a television program to an iPod format.)
d. For a current related case, see THE CARTOON NETWORK v. CSC HOLDINGS, INC. and CABLEVISION SYSTEMS CORPORATION, 536 F.3d 121 (2nd Cir. 2008). [Plaintiff contented that defendant cable company's operation of a remote storage digital video recorder system (RS-DVR) directly infringed plaintiffs' rights to reproduce and publicly perform their copyrighted works.  The appellate court concluded that copies produced by the RS-DVR system were made by the RS-DVR customers and that defendant's contribution to that reproduction by providing the system did not warrant the imposition of direct liability for infringement of plaintiffs' reproduction right. Because each RS-DVR playback transmission was made to a single subscriber using a single unique copy produced by that subscriber, the court concluded that such transmissions were not performances "to the public" within the meaning of copyright law.]
4. The Controversies over Audio Recording Devices (pages 365-369)
a. The Audio Home Recording Act (AHRA)
i. See Exhibit 9.2, page 367
ii. MP3 players (the Rio controversy)
1. The Rio (MP3 player) has substantial noninfringing uses (see Sony, above)

2. Note the AHRA covers only recordings from audio media, not computer hard drives, so the safe harbor is not available for MP3 users, and manufacturers do not have royalty payments nor SCMS technology requirements
3. Is it legal to rip your CDs to your MP3 player?  Is it legal to make multiple copies of your textbook to leave one at home, one in your car, and one at work?  Fair use?

5. Online Service Provider Liability (pages 369-377)
a. Note the liability for traditional publishers or photofinishers, for comparison
b. A defendant has contributory liability where the defendant has:

i. Knowledge of copyright violations, and 

ii. The defendant’s purpose is to aid violations, or defendant has the ability to control and stop or limit violations and has failed to do so.

c. A defendant has vicarious liability where the defendant has:

i. The right and ability to control the infringer’s acts, and 
ii. The defendant receives a direct financial benefit from the infringement.

d. Religious Technology Center v. Netcom On-Line Communication Services (1995), page 371, (the Church of Scientology case versus an online bulletin board service operated by Netcom)
i. Possible contributory liability; no vicarious liability
ii. Netcom knew of copyright infringement allegations and did not act on their knowledge, while possessing the ability to so act

iii. Vicarious liability was lacking as there was no direct financial benefit to Netcom from the copyright infringement
e. The Digital Millennium Copyright Act (DMCA) (1998)

i. OSP protection as outlined in Exhibit 9.3 (page 375) for contributory liability; vicarious liability still possible.

6. Responsibility for Copyright Infringements on Peer-to-Peer File-Sharing Networks (pages 377-401)

a. A&M Records, Inc. v. Napster, Inc., page 379
i. See Exhibit 9.4, page 382
ii. Napster model is not protected under fair use
iii. Contributory liability is present – knowledge of illegal activity and material contributions to said infringing activity
iv. Vicarious liability is present – control and financial gain from infringing activity
v. AHRA not applicable

b. Post Napster
i. A variety of services similar to Napster have been created with the goal of facilitating peer-to-peer file sharing – most have been found to illegally operate

ii. Companies like Alltunes may operate in countries that do not protect copyrights, e.g., Russia

iii. Entertainment industries strategies

1. New subscription-based online services

2. Technical protection measures

3. New laws

4. Lawsuits against individuals (partially protecting against overseas providers)

c. Metro-Goldwyn-Mayer Studios v. Grokster (2005), page 397
i. The Sony decision did not impute wrongful intent from the mere act of selling a product that had infringing uses if there were substantial noninfringing uses

ii. Sony did not stop other evidence of wrongful intent

iii. Evidence of wrongful intent on the part of Grokster and StreamCast included

1. Aiming at the customers of Napster and other illegal services

2. Failure to consider and develop filtering software to reduce illegal file copying, and

3. Making profits from advertising revenue driven by high volume illegal copying

d. See Exhibit 9.5, page 399.

7. The DCMA and Copyright Protection Technologies (pages 401-413)

a. See Exhibit 9.6, page 403
b. Universal City Studios v. Corley (2000), page 406
i. Corley’s distribution of DeCSS violated the DMCA
c. Note the difference between the criminal sanctions of the DMCA versus the civil sanctions

8. Linking, Framing, and Other Internet Copyright Issues (pages 413-418)[image: image1.png]
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